PLANNING DEPARTMENT

TOWN OF MIDDLETOWN
M I D D L E Tow N 350 East Main Road, Middletown, RI 02842
Rhode Island (401) 849-4027 | MiddletownRI.com

To: Hon. Paul M. Rodrigues, President
Town Council Members

From: Paul A. Croce, Chair
Planning Board

Date: May 8, 2023
Re: Draft Airport Area Overlay District zoning amendments.

During its meeting on April 26, 2023 the Planning Board voted to forward proposed airport area
overlay zoning amendments to the Town Council for consideration. The Town Council had earlier
indicated that they considered the development of an airport overlay ordinance to be a priority
item for the Planning Board to address. In accordance with the Middletown Comprehensive
Community Plan policy and action item (see below) regarding adoption of airport hazard zoning
to bring the Town into compliance with state law (§ 1-3-5 RIGL), attached is a draft proposed
zoning ordinance amendment and map to create the Airport Area Overlay District.

Comprehensive Plan Policy:

L-1.D. Ensure land uses that surround the Colonel Robert F. Wood Airpark are
compatible with airport operations

Action item:
L-1.D.1. Develop and adopt an Airport Hazard Area Overlay District

A Planning Board subcommittee established to draft the amendments considered options for
adopting an ordinance to comply with state statute. Other general aviation airport host
communities in the state were contacted to get examples of adopted ordinances. Only Westerly
responded with its adopted ordinance. With the assistance of the Town Solicitor's office, the
subcommittee used that ordinance as a guide for developing the attached draft. Over the past
couple of years several public meetings have been held to review regulatory options and accept
public input. Most recently a public workshop meeting was held on October 13, 2022 and a special
meeting with officials from the Rhode Island Airport Corporation (RIAC) was held on November
29, 2022 to discuss the draft proposed zoning ordinance amendments.

Following the public workshop and meeting with RIAC, the Planning Board determined that the
runway protection zone (RPZ) area on the draft zoning map must reflect the Federal Aviation
Administration (FAA) RPZ definition. The Board also requested Planning staff to further refine the
height compliance area (HCA) and to further research the status of other municipalities’ airport
overlay zoning. During the meeting, RIAC officials shared that they were willing to assist and
provide resources to the Town. Planning staff also reached out to the following municipalities
regarding their airport overlay zoning status: Portsmouth, Smithfield, Lincoln, North Kingstown,
and New Shoreham. All municipalities shared that airport zoning is not a priority item currently.
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Stantec, the consultant for RIAC, provided Planning staff with the FAR Part 77 height restriction
analysis they have done for Newport State Airport. Planning staff were then able to use that data
to map the new HCA and identify properties that are in the RPZ and HCA. Please see the attached
draft zoning maps showing the FAA RPZ area and the proposed HCA area. The RPZ is shown
on the map with yellow slashes and the HCA is shown in turquoise. The two areas overlap each
other. The HCA shows where a 35 feet or higher structure could potentially penetrate the FAR
Part 77 surface. The total number of properties in those two zones is 68, with 36 of those
condominium units.

If adopted the ordinance would result in the following:

Establish two regulated areas, including the Runway Protection Zone (RPZ) and the
Height Compliance Area.

The RPZ would prohibit most development, except for parking lots, roads, and agriculture.
Any structures and vegetation would be limited to 15 feet in height.

Uses within the Height Compliance Area (HCA) would be limited in accordance with the
underlying zoning, with structure height to not exceed that which would penetrate a FAR
Part 77 surface. As drafted, there is no limitation on the height of vegetation.

Any proposed development within the RPZ or Height Compliance Area would require
Development Plan Review (DPR) conducted by the Planning Board, with the exception of
proposed single-family dwellings in the HCA. FAA approval of the proposed development
would be a submission requirement for DPR.

Pre-existing structures not in compliance with provisions of the ordinance would not be
required to comply unless such structure is altered. The alteration shall not increase the
hazard to air navigation.

The Planning Board respectfully recommends that the Town Council proceed with the process to
adopt the Airport Area Overlay District.

o e

Paul A. Croce, Chairman
Planning Board

CC.

Town Solicitor
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Middletown Zoning Ordinance
DRAFT proposed amendment
Article 11A — Airport Area Overlay District

§11A01 Authorization and purpose.

The State of Rhode Island has declared that "airport hazards may endanger the lives and
property of users of the airport and of occupants of land and other persons in its vicinity" (RIGL
§1-3-3) The state has also declared that "[t]he creation or establishment of an airport hazard is a
public nuisance and an injury to the community served by the airport in question," and "[i]t is
necessary in the interest of public health, safety and general welfare that the creation or
establishment of airport hazards be prevented." The state h;o mandated that every city or
town with an airport hazard area within its limits "shall ado /rﬁinister, and enforce, under the
police power and in the manner and upon the condition/ ot %/}/r!bed, airport zoning regulations
for that part of the airport hazard area which is within s @%Amlts (RIGL § 1-3-5(1)).

/)}nes, and, within those

These zoning regulations "may divide the airport r}%ar “area inte »
zones, specify the land uses permitted and reg} dhd restrict the{@?”/f/e/ight to which structures
" /

and trees may be erected or allowed to grow////l//% L

i
G
The Middletown Airport Area Overlay District is7 ;/;g% { f

by established to re 6/5 e airport hazards in

accordance with state mandate. These regulationf/{é IS reas; i ably necessanff/é/f@ effectuate the
purpose of state and federal law, in%u/}iing Chapter%’ﬁfeg/f%nd Chapter 2% f Title 45 of
the Rhode Island General Laws an«%@fﬁ 77, entitle%{jects Affecting Navigable Airspace"”
and the Federal Aviation Act (49 U.S'¢, r{g/ ipter 401). _
h the ﬁ//};ﬂj own Co/éj/:prehenswe Community Plan.
" /{////// ni//g//{//é//

§11A02 Statement of consistency with ¢
The 2014 Mlddletowga%%//%/}/%nswe Conj ! lty 7 ; jec > the Town's responsibility,
6/6//7 %ﬁazards.%g;/ //// becifiﬂ y%’dentified in the Comprehensive
zl)er‘rr:p?’:i Slce)ll\?v)i/trl;-elz'i%ort: 6%; :Zr:]c;%;e; that suf /2///%? the Colonel Robert F. Wood Airpark are
SN ) . ’/////////’ /// ///
Hazard Areg/d{&ilay Dlstnot/%/////// .
. . N

under'the state man ;;j/ A0 p @,////9//;/ the pu Slic and to prevent the creation or
establishment of air 9

nd. action ite) 1.-1.D.1. “Develop and adopt an Airport
§1 1AQ3

_
.

/////// inance a.ef;})//i/l////nlstra , /5}//}/ /////

The Bui caf/f%; Inspection D»;,;é//g//rtme t/é/}///}he Town of Middletown is hereby designated as the
Administratiye Agency, and '-{l;n?%oningicial or his/her designee is charged with the
administratio /g//}\/ enforceme //j/%f this segtion.

§11A04 Definitl{/////”"% Unless sp.///»/’fﬂcally defined below, words and phrases used in this section

/6é same meaning as they have in common usage and give this

pertain to airport hazy;a}p S, have;/(
. . ., Y
section its most reasorable / .

}} application : .
.
(A) Airport The Newport S/fitg///e/%/%‘cirport, also known as Colonel Robert F. Wood Airpark.

(B) Airport Hazard Any electronic transmission device or structure, which, as determined by the
Federal Aviation Administration, interferes with radio communication between airport and
aircraft approaching or leaving the airport, or any structure or tree or use of land which
obstructs the airspace required for the flight of aircraft in landing or taking off at any airport
or is otherwise hazardous to the landing or taking off of aircraft. Such uses include, but are
not limited to those that create smoke, steam, or glare, and uses that attract large numbers
of birds.

(C) Airport Hazard Area Any area of land or water upon which an airport hazard might be
established if not prevented as provided in this chapter and in accordance with Title 1,
Chapter 3 of the Rl General Laws and the Federal Aviation Act.
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(D) Airspace The space lying above the earth or above a certain area of land or water that is
necessary to conduct aviation operations.

(E) Board of Appeals The previously established Middletown Zoning Board of Review,
pursuant to RIGL 1-3-19, shall be the Airport Area Overlay District Board of Appeals to hear
and decide all variances and all appeals from any order, requirement, decision, or
determination made in the enforcement of this section.

(F) FAA 7460-1 Airspace Analysis An analysis performed by the Federal Aviation
Administration (FAA) upon submission of an FAA 7460-1 (Notice of Proposed Construction
or Alteration) form. This analysis performed pursuant to FAR Part 77, Objects Affecting
Navigable Airspace, concerns the effect of proposed construction or alteration on the use of
air navigation facilities or navigable airspace by aircraft. T ”/concluswn of each study is
normally a determination as to whether the specific prcyéé/‘/j{( étudled would be a hazard to
air navigation and/or a determination for marking an9/ ht

(G) Height Compliance Area Those areas identified y t m

//////

wil e/ |rport Area Overlay District

where ground elevation plus the maximum helght r/éét /////ﬁhder current zoning (i.e., 35
feet above grade) is within the FAR Part 77 ap broach su /6 / ay conflict with the
regulated imaginary surfaces. (//p /////

(H) Imaginary Surface That surface establish eC h relation to the ai I/ ;t and to each runway
by the FAA. The size of each imaginary surt/ IS based on the categg/// //of each runway
according to the type of approach available fo j/a/// /y;/ _The slope anég)mensmns of
the surface applied to each end ¢ runway are le by the most preclse approach
procedure existing for that runwa f// o ///////

() Obstruction Any object of natural / w(tff’”/t errain, or pe/ryanent or temporary construction
or alteration, including equment oéﬁ}at //// ’”US d there‘l/ﬁ’the height of which exceed the

7 / i //
standards established jn Subpart of,f eral A \[/la’u Re@// tions Part 77, Objects
Affecting Navigable’ //////// G /// / //////
///// ///////// s //// :
(J) Part 77 Surface/s//l g nary-al //// rj// //// relation to each runway of
an airport. //4/ // /// //
(K) Runway Protectlon//;////// ( /// An a reao //he end of a runway used to enhance the
protection of e ople and’ V60
y /// / ’//// // /////////// ///
(L) Stru /}ﬁ/é/ ///,//, rife, ////e%}//) = //{((5 o S % ec tlon, ////a//nyboiajei:] cor[tftrutctted orbmi;alled l’?y
mar /// //////e ation ,/////}/i ng, but without limitation, buildings, towers,
rr{ e/ and ové ad tra sion Ilnes/ including the poles or other structures

/// /// //////////
supportr///g the same. //// /%//

(M)Varlanc //;/})r the purposes//of this s tron a variance is permission granted by the Board Of

Appeals to” depart from theﬂjferal requ:r/ements of this section in the establishment or
maintenance ot/a use of Iang///t/hat is prohibited in the Airport Area Overlay District,
including, withou limitation //e;/ectmg any structures, increasing the height of any structure,
permitting the grov fa/ny,tree or otherwise using his or her property in violation of this
section. The standasz/ 3r‘”7(e\/</arlance shall be those set forth in Subsection §11A08 herein,
and are based on RIGL /3 15 and are different from the definition and standards used in all
other sections of this chapter, which are based on RIGL 45-24-31(66) and 45-24-41.
§11A05 Regulatory limitations.

The following additional regulations shall apply within the Airport Area Overlay District as
defined on the Airport Area Overlay District Map, and consisting of the Runway Protection Zone
and the Height Compliance Area.
(A) Runway Protection Zone (RPZ): This zone is the closest area to each runway end and is
intended to provide a clear area that is free of aboveground obstructions and any
structures, to enhance the protection of people and property on the ground. The area
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defined by the RPZ is represented at grade level and corresponds to the RPZ

designated on the Town of Middletown Airport Overlay District Map, date 4/12/2023.

(1) Use restrictions. There shall be no residential or nonresidential development or other
type of land use allowed in the RPZ except for open space areas, uses that do not
attract wildlife, and those that do not interfere with navigational aids. The following
potential compatible uses may be allowed only after development plan review
approval, as set forth in Subsection §11A05(B)(3):

e Parking uses (i.e., off-street parking surface lots).

e Transportation uses (i.e., roadways, driveways).

o Plant-related agricultural uses (i.e., crop farmlng wholesale nurseries).

e Animal-related agricultural uses (i.e., I|ves’? p/f/é ations, dairy farms, horse
farms).

(2) Height of structures and trees. Any structure as / /9rr/n|tted under this subsection, and
any trees and vegetation, shall not exceed 15 / et’in /////helght above ground level.

(B) Height Compliance Area: The height comp}ance areas c( fa/r/ted on the Airport Area

Overlay District Map are based on FAR P {ls

77 surfaces cfes/rgnated on the Airport
Layout Plan for the Newport State Ai rp//g/ /a/pproved by the FAA{///Aprll 16, 2008.

(1) Height of structures. Any structure e))/ 9 lot or parcel within t////g/@//erght compliance
area shall not penetrate a FAR Part 77/su ce, upless a varlanc/e is received from

the board of appeals, as set forth herelr{/ _ //9 Io/ /p/f/ g 6 construction or/»/w;tallatron of any
structure, an applicant st,)a/ll prowde the Zonif ffc al an as-built d ang with a
vertical survey performecf 69// fegistered profeésronal engineer and/or registered

land surveyor, demonstratlh//g th//ét the str ucture/{(gj’ not penetrate any FAR Part 77

E v I
surface. //// //////// ///////
(2) Use accordlng////%derly ng zop/r/ng Use //////Iot I;f////l within the height
compllanc fea shallbe in accord e Wit 1 the: dard use regulations for the

ea sl //e/: Wit t/,/
unde rlymgéé{ /////t orth in h//// //t//. /////////

(3) Developm/é///r)t/plan rev/”// (DPR) A/// ucture development or subdivision, other
than the constructron of /smgle famr( resrdence the enlargement, expansion, or

N 7
reconstructio f/ /////// ily re S|deﬁce or any administrative subdivision, on a lot
‘or parcel with 1+ (h eIt comPliance ateb must submit an applcation for
, orpa ’///////// e///// plidnce area must submit an application fo

’//////// A
evelopment pl review with rev W

ey 9 be conducted as set forth in Sections 305-
309 of this ch/é//{)t %/ “

.y A Submlss/,/l/én Reqwrergents In addition to the standard DPR application form
rements contained on the Middletown Rules and

ik,
and submi em

,/egulatlons/é egardlng the Subdivision and Development of L.and, the

ollowrng |tem//sf//shall be provided:

. //e\ ye aJ/ urvey performed by a registered professional engineer and/or

Dy V.
reg!,S,jg;//e//d land surveyor, demonstrating whether or not the proposed

v of);ment will result in the penetration of the FAR Part 77 surfaces
within"a height compliance area;

e A completed Federal Aviation Administration (FAA) Form 7460-1 "Notice
of Proposed Construction or Alteration" and either FAA approval or an
FAA "Determination of No Hazard to Air Navigation" (with or without
conditions);

¢ Proof of submission to the Rhode Island Airport Corporation (at Rhode
Island Airport Corporation, Attention Planning Department, 2000 Post
Road, Warwick, RI 02886) with a request for their review and
recommendation as to the aeronautical effects of the proposed

development; and
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e Any additional information deemed necessary by the reviewing officer or
town boards for adequate review of the proposed project.

b. Standards for development plan review. In addition to the standards set forth
in Section 521 of the Middletown Rules and Regulations Regarding the
Subdivision and Development of Land:
¢ Relation of proposed structures to the FAR Part 77 surfaces. The design,

layout and height of the proposed structures shall not result in a hazard to
air navigation, or, where such hazard to air navigation is documented, it
has been effectively addressed by marking and/or lighting in accordance
with an FAA determination and/or RIAC oplnlon

c. Revisions. An approved development pla /may be revised upon written
approval of the Town Planner if all revisig / are done in accordance with the
provisions of this chapter and with an

c6/ to ns to which the original
approved plan is subject; provided,, h

/////
v////// /;t/l/)/ at any revision to a
development plan determined b/y/the Tow P a//p}er to be a substantial

revision will require resubmlssgx for appro ;ﬁ/ra new plan.
§11A06 Continuance of existing use or strl/;/{ ////////////

o airport zoning regulations adopted under this chapter sha requiré the removal,
(A) N rt lati dtddth hapter shall ///

lowering, or other change or alteration of a /// y stru cty /ﬁot conformlng/;o the regulations
when adopted, or otherwise jfiterfere w // of // (.7

ith th 08 ce of any nonconformmg use,
except as specified herein. /// //%C// /////////

(B) Continuation of a dlmenswnaII)C L/fure Any preexisting dimensionally

nonconforming structure shall né/tﬁ ///////6/ ui ////d t W//{/ﬁcwed lowered or otherwise
changed or altered to conform to t/h fiénts of th lé/éectlon Nothing herein shall

//// ///) é/ ¥

prevent any 9oy /ﬁ’t// ntity otherw regulate airport hazards or

sl W, ///////
s or hnont dom Bk Sver A0D

exercise the, PO i1 g/such powers, including requiring
that any use o/(%truct re be Ilght ed o %5;@/6/(1 an d the /f{emovmg of such use or structure

or trees that VIc;/Ta/f/é/;he hei ht reqwrements and/or constitute a hazard to air navigation.

Uiy, e

(C) Replacement of a en nally no onfor/ﬁung structure. Before a dimensionally
//%{éf% ing //t uctl ///e/;i th///”{/fq//////e)/ /p ort ﬁj;ge/ea Overlay District may be replaced,
bé/ /al 6 rep/’a ;ed ebu/ll; /development plan review approval shall be

/ /

R

amed No app OV; val shall be granted that would allow the structure or tree in question

] ////’/‘/made higher oﬁ/beco /e//a//greater hazard to air navigation than it was when the
7 ///

T,
a hcable re ulatlon was ado //
pp /4 ! d //// opte //

deteriorated or decayed

e No building permit s all be granted that would allow the structure to exceed the
applicable height limit or otherwise deviate from the regulations of this section;

e Whether application is made for a building permit under this section or not, the Zoning
Official may by appropriate action compel the owner of the nonconforming structure or
tree, at his or her own expense, to lower, remove, reconstruct or equip the object as may
be necessary to conform to this section.

§11A08 Variances by the Zoning Board.

Any person desiring to erect any structure, increase the height of any structure, permit the
growth of any tree, or otherwise use his property in violation of the regulations of this section
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may apply to the Zoning Board sitting as the Airport Area Board of Appeals for a variance from
the regulations in question.
(A) A variance under this section shall be allowed where:
(1) Literal application or enforcement of the regulations would result in practical difficulty
or unnecessary hardship; and
(2) The relief granted would not be contrary to the public interest but do substantial
justice; and
(3) The relief granted would be in accordance with the spirit of the regulations found in
Chapter 3 of Title 1 of the Rhode Island General Laws.
(B) Application requirements. All variance applicants before the Zoning Board shall, in
addition to any application materials required by the Zonlng Official, submit all items

contained within a completed application for develo rﬁ/ér(t/ plan review in accordance
y 9

with Subsection §11A05(B)(3)a. //
§11A05(B)(3) %

§11A09 Special conditions by Zoning Board or Pl nnj ////////

The Zoning Board, in granting a variance, and th /Iannlng Board,/,j/;/n/grantmg development plan
review approval, may impose special condltlongtha(may, in the opini on of such board, be
required to promote the intent and purposes of//pls section, the Zonlng ;)nance and the
Comprehensive Plan. Those special conditions s sl;all be based on competent credlble ewdence
on the record, be incorporated into the decision, an// e, but are no
provisions for: /// a ///// ////}

e Requiring the owner of the r;/ /j//// rtree in quest tron to install, operate and maintain

suitable obstruction markers an ///// b/ } on Ilghts th/”ereon

Restricting the height of part or all es 6646% the applied-for height;
¢ Controlling the

sequen //// /}}///// 7
y LN
completed: C/// //// ///// //// //////

when, lt must be commenced and
e Controlling the u/n hours of operation, and the

time within whrc;h any tempora ///d/;é/r/r/r/ﬁst be removed and
K i )
® DeS|gnat|ng the ex///a/}t Ioca//tro h @ ature /f development.
o, ,,//
§ //////// ////// //%//./ /(//,%/////7/ / ’//{%/%
// // a§ 9/,/// person agg/rleved by any order, requirement, decision, or

J// nistration or enforcement of this section or by any
”n of the Planning Board to the Board of Appeals (i.e.,

etermrnatron mad

/é// /// Ui
v/elopment plan revrew decrs

/,d f Appeals, or any taxpayer, or any officer, department, board,
or bureau of wn/of;,, iddletown, may appeal to the RI Superior Court in the manner
prescribed by RIG D4- 63, and the provisions of that section shall in all respects be
applicable to the appeal.

§11A11 Penalties.

Any violations, penalties and associated noncompliance with this section, including
failure to abide by any special conditions attached to an approval, shall be subject to those
penalties listed within § 316 of this chapter.

§11A12 Conflicting regulations. In the event of conflict between the regulations set forth in
this section and any other regulations applicable to the same area, whether the conflict is with
respect to the height of structure, the use of land, or any other matter adopted by the Town of
Middletown, the more stringent limitation or requirement shall govern.
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Zone (RPZ)

Height C li Al
(I-?(IJQA) SRS Property Lines

Airport Runway

N
% 4 Runway Protection I ™™ Airport Property

. TOWN OF MIDDLETOWN

2023 Proposed Airport Overlay
District
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The information depicted on this map is for planning
purposes only. It is not adequate for legal boundary

definition, regulatory interpretation, or parcel-level analysis.
Sources: RIGIS, RIAC, Stantec,Town of Middletown. Author:

AB, Date Saved: 4/12/2023
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