PLANNING DEPARTMENT

TOWN OF MIDDLETOWN
M I D D L E Tow N 350 East Main Road, Middletown, Rl 02842
Rhode Island (401) 849-4027 | MiddletownRI.com

To: Paul A. Croce, Chairman
Planning Board Members

From: Ron Wolanski, Town Planner
Date: November 21, 2022
Re: Draft Airport Overlay District zoning amendments.

A public workshop meeting was held October 13", 6pm, to present the draft proposed zoning
ordinance amendments to implement airport area overlay zoning as required by state law.
Following presentation of the draft ordinance the Planning Board accepted comments and
guestions from the public. No action was taken at that time, but it was decided that a follow-up
meeting was needed to discuss the input and determine how to proceed. The Board requested
that officials from the RI Airport Corporation (RIAC) be invited to attend this meeting, which is
scheduled for November 29" at 6pm. RIAC has indicated that some of their staff will be able to
attend. It is not anticipated that public input will be received during this meeting, but that is subject
to the Board’s discretion. Minutes of the October 13" meeting are attached.

Possible topics of discussion:

e Consider renaming the runway protection zone (RPZ) area on the draft zoning map due
to inconsistency with the FAA RPZ.

o Discuss possible need for additional analysis to better understand the impact of the height
compliance are on specific properties.

o Discuss with RIAC federal, state, and local jurisdiction and regulatory authority over airport
airspace.

e Other questions from Board members.

Please see the attached latest ordinance draft and airport overly map, as well as a summary sheet
describing the purpose of the proposed amendments. No changes have been made since the
public workshop meeting. As previously discussed, the proposed overlay district map was revised
to exclude certain properties from the proposed runway protection zone (RPZ), which was
recommended by the Planning Board subcommittee to relieve property owners from some
restrictions of the RPZ.

If adopted the ordinance would result in the following:

e Establish two regulated areas, including the Runway Protection Zone (RPZ) and the
Height Compliance Area.

e The RPZ would prohibit most development, except for parking lots, roads, and agriculture.
Any structures and vegetation would be limited to 15 feet in height.
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e Uses within the Height Compliance Area would be limited in accordance with the
underlying zoning, with structure height to not exceed that which would penetrate a FAR
Part 77 surface. As currently drafted, there is no limitation on the height of vegetation.

e Any proposed development within the RPZ or Height Compliance Area would require
Development Plan Review (DPR) conducted by the Planning Board, with the exception of
proposed single-family dwellings in the Height Compliance Area. FAA approval of the
proposed development would be a submission requirement for DPR.

e Pre-existing structures not in compliance with provisions of the ordinance would not be
required to comply unless such structure is altered. The alteration shall not increase the
hazard to air navigation.

If the board wishes to move forward with consideration of the revised draft, ultimately a
recommendation would be made to the Town Council to consider adoption. Please contact me
with any questions.

cc. Town Solicitor
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PLANNING DEPARTMENT

TOWN OF MIDDLETOWN
1 M I D D L E Tow N 350 East Main Road, Middletown, RI 02842
Rhode Island (401) 849-4027 | MiddletownRI.com

Summary — Proposed airport overlay zoning district

Purpose:

The State of Rhode Island has declared that "airport hazards may endanger the lives and property of
users of the airport and of occupants of land and other persons in its vicinity" (RIGL §1-3-3) The state
has also declared that "[t]he creation or establishment of an airport hazard is a public nuisance and an
injury to the community served by the airport in question,” and "[i]t is necessary in the interest of public
health, safety and general welfare that the creation or establishment of airport hazards be prevented."
The state has also mandated that every city or town with an airport hazard area within its limits "shall
adopt, administer, and enforce, under the police power and in the manner and upon the conditions
prescribed, airport zoning requlations for that part of the airport hazard area which is within its territorial
limits" (RIGL 8§ 1-3-5(1)). These zoning regulations "may divide the airport hazard area into zones, and,
within those zones, specify the land uses permitted and regulate and restrict the height to which
structures and trees may be erected or allowed to grow." The ordinance will regulate airport hazards in
accordance with state mandate, including Chapter 3 of Title 1 and Chapter 22.2 of Title 45 of the Rhode
Island General Laws and 14 CFR 77, entitled "Objects Affecting Navigable Airspace" and the Federal
Aviation Act (49 U.S.C. Chapter 401).

Consistency with the Middletown Comprehensive Community Plan:

The 2014 Middletown Comprehensive Community Plan recognizes the Town's responsibility, under the
state mandate, to protect the public health and safety, and to prevent the creation or establishment of
airport hazards. This recognition is specifically identified in the Comprehensive Plan by policy L-1.D.
“Ensure land uses that surround the Colonel Robert F. Wood Airpark are compatible with airport
operations” and action item L-1.D.1. “Develop and adopt an Airport Hazard Area Overlay District.”

Summary of proposed ordinance (latest draft available here:
https://middletownri.com/567/Airport-Overlay-Zoning )

e Establish two regulated areas, including the Runway Protection Zone (RPZ) and the Height
Compliance Area.

e The RPZ would prohibit most development, except for parking lots, roads, and agriculture. Any
structures and vegetation would be limited to 15 feet in height.

o Uses within the Height Compliance Area would be limited in accordance with the underlying
zoning, with structure height to not exceed that which would penetrate a FAA Part 77 surface. As
currently drafted, there is no limitation on the height of vegetation.

e Any proposed development within the RPZ or Height Compliance Area would require
Development Plan Review (DPR) conducted by the Planning Board, with the exception of
proposed single-family dwellings in the Height Compliance Area. FAA approval of the proposed
development would be a submission requirement for DPR.

e Pre-existing structures not in compliance with provisions of the ordinance would not be required
to comply unless such structure is altered. The alteration shall not increase the hazard to air
navigation.
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https://middletownri.com/567/Airport-Overlay-Zoning

Airport Area Overlay District:
RPZ and Height Compliance Area

Town of Middletown

The information on this map is for planning
purposes only. It is not adequate for
legal boundary definition, regulatory
interpretation or parcel-level analysis.
Data: Town of Middletown, RIAC, RIGIS

N| Author: RL Date: 12/17/2021
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PLANNING DEPARTMENT

TOWN OF MIDDLETOWN
M I D D L E Tow N 350 East Main Road, Middletown, Rl 02842
Rhode Island (401) 849-4027 | MiddletownRI.com

PLANNING BOARD MINUTES
Public Workshop Meeting on
Airport Overlay Ordinance
October 13th, 2022, 6pm
Town Council Chambers — Town Hall
350 East Main Road
Middletown, RI 02842

Board members present:
Paul Croce, Chair

Michael Fenton, Secretary
Art Weber

B.J. Owen

John Ciummo

Joe Pierik

Also present:

Ron Wolanski, Town Planner

Christopher McNally, Assistant Town Solicitor
Anita Guo, Principal Planner

Member absent:
Bill Nash, Vice Chair

Mr. Croce called the meeting to order at 6:00pm

1. Correspondence

a. Letter from KSP Law dated October 13, 2022, Re: RI Nurseries Objection to RIAC
Related Proposed Ordinances. Motion by Ms. Owen, seconded by Mr. Ciummo to
receive the correspondence. Vote: 6-0-0.

2. Present and accept public comment on potential amendments to the Middletown Code of
Ordinances, Chapter 152, Zoning Code, regarding airport overlay zoning, and provide a
recommendation regarding adoption to the Town Council.

a. Mr. Croce introduced the topic and invited the Town Planner to give a presentation.

b. Mr. Wolanski stated that there will be no Planning Board action taken tonight as the
workshop is for public input. The Planning Board will consider the input and address any
guestions. He then gave a PowerPoint presentation reviewing the process, background,
draft ordinance, and next steps. He noted state law, comprehensive plan, and previous
comments from the last public workshop in April 2021. Mr. Wolanski also discussed the
two separate zones: Runway Protection Zone (RPZ) and Height Compliance Area
(HCA).
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Mr. Weber asked about limitation on vegetation height which Mr. Wolanski stated that
there is no limitation on vegetation height in the HCA. For the RPZ, most of that zone is
on RIAC property and that zone will have structure and vegetation height limit of 15 feet.
There were questions on the how the HCA was identified and its structural height limits.
Mr. Wolanski responded that properties in the HCA were identified based on land
elevation and the 35 feet structural height limit. Development on those identified parcels
could potentially penetrate the FAR Part 77 surface.

Mr. Pierik noted that the northwest and southwest RPZ areas were modified to minimize
conflict with private properties. There was discussion on changing the description of
these areas as “RPZ” since RIAC said they didn’t meet the definition as specified by the
FAA.

Members of the public were invited to speak.

Roberta Duffy, Middletown, asked questions about the impact on property value,
homeowners insurance, and property taxes. There were concerns about the
development plan review process and benefits to taxpayers. Mr. Wolanski stated that
the Tax Assessor did not see an impact on property taxes because the proposal is not a
limitation in development but to require additional review. Mr. Wolanski also noted that
applicants can seek a variance from the Zoning Board of Review if the proposed
development would penetrate the FAR Part 77 surface. He also talked about public
safety and welfare.

John Price, Middletown, asked about moving the zone and questions to why the zone
needs to be established. Mr. Wolanski addressed that the Town does not have control
over airport property. Mr. McNally stated that there is no existing airport zoning within
the Town and the Town is obliged to follow State statute to create airport zoning to
promote public health, safety, and welfare.

Dan Faria, Middletown, asked for elaboration on the definition of the HCA, about the
development plan review (DPR) process, and verification process with Federal Aviation
Administration (FAA). Mr. Wolanski noted that existing buildings will be grandfathered-in
and the ordinance will not require removal and alteration of any existing structure. In
addition, there is no vegetation height limitations in the HCA. Mr. Faria noted the extra
costs and burden on property owners. He also asked the Planning Board to consider not
requiring DPR for modifications that would not result in a higher height on grandfathered
structures. Mr. Wolanski validated Mr. Faria’s concerns and shared that they will look
into his questions. Mr. Croce stated they will consider his suggestion.

Bruce Vanicek of Rhode Island Nurseries, Portsmouth, spoke about concerns of land
condemnation, development restrictions, effect on property value, existing navigation
easement, and costs to the Town and taxpayers. He also spoke about the need to
determine precise height restrictions on properties located in the HCA. He stated that he
believes that the cost burden should be on the State and Rhode Island Airport
Corporation (RIAC) rather than Middletown taxpayers. He asked whether new property
owners would have to go through DPR process for the same use which Mr. Wolanski
addressed that he is allowed to continue using his property for that use since it will be
grandfathered-in. Mr. Weber asked about a possible agricultural easement with the
Aquidneck Land Trust which Mr. Vanicek stated he will look into. Ms. Owen also
expressed land conservation concerns.

Peter Walsh, Newport, expressed concern and asked whether RIAC or the State is
considering extending the runway to allow larger jets. Mr. Wolanski stated that there are
no plans to extend the runways based on conversations with RIAC.

George Sylvia, Middletown, echoed Mr. Vanicek’s concerns and suggestions.

. Jay Miranda, Middletown, asked clarifications questions on what parcels are included in
the HCA. Mr. Wolanski addressed that the map was created using the Town’s
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geographic information system (GIS) and used land elevation and the building height
limitation. The Town’s ordinance limits building height in residential districts at 35 feet
and commercial at 40 feet. Mr. Miranda expressed his belief that the larger jets will be
allowed to use the runway. Ms. Owen expressed that she is aware of the planes using
the airport and does not believe there is indication of larger jets utilizing the airport.
Rhode Island Senator Lou DiPalma stated that he communicates with RIAC. He does
not support and does not know of any intention in expanding the runways. The size of
the planes is limited by the runways. Senator DiPalma expressed he will work with the
Town Planner to invite RIAC to a meeting to answer any raised questions. He also
touched upon working with private property owners and the State on any land
condemnation situations. There was discussion on airport site visit and technological
advances.

Peter Walsh, Middletown, asked about vegetation height on State property. Wolanski
addressed that the Town’s ordinance does not apply to State property. The RPZ height
restriction only applies to private property. The Town Council will ultimately decide if
they want to restrict vegetation height but currently, the draft ordinance does not restrict
vegetation height in the HCA.

Andrew Panaggio, Middletown, asked specific RIAC operation questions which the
Town could not speak to for RIAC. Mr. Wolanski reiterated that the amendment is to
comply with State regulations. There were clarifying questions asked on RPZ.

Mike Spano, Middletown, asked the benefits to establishing the zone and the
consequences in doing nothing. There was discussion that the intention is to preserve
the viability of airports and for the interest of public health, safety, and welfare. Mr.
McNally stated that the Town is obliged to comply with State statute but there is no
language indicating a penalty. Mr. Wolanski shared that the current comprehensive plan
indicates that the Town will adopt airport zoning and the Town Council has indicated that
airport zoning is one of their priority items.

Raji Sernaj, Delaware, shared that he is a pilot and has flown into Newport Airport many
times. Mr. Sernaj spoke about the value of airports and assured that planes are only
allowed to use 60% of the runway length and that large jets cannot use this airport. He
spoke about how the airport zoning would help airport operations.

Mr. Vanicek reiterated his stance and asked for more information on the height limits in
the HCA. He encouraged the Planning Board to look at the option to do nothing. In
addition, he asked for information on FAA verification process which Mr. Wolanski
agreed to obtain from RIAC for the next meeting.

Senator DiPalma clarified RIDOT’s role in all transportation-related issues in the State.
Motion by Ms. Owen, seconded by Mr. Ciummo to adjourn. Vote: 6-0-0

Meeting adjourned at approximately 7:30pm.

Respectfully submitted,

Mike Fenton, Secretary
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Middletown Zoning Ordinance
DRAFT proposed amendment
Article 11A — Airport Area Overlay District

811A01 Authorization and purpose.

The State of Rhode Island has declared that "airport hazards may endanger the lives and
property of users of the airport and of occupants of land and other persons in its vicinity" (RIGL
§1-3-3) The state has also declared that "[t]he creation or establishment of an airport hazard is a
public nuisance and an injury to the community served by the airport in question," and "[i]t is
necessary in the interest of public health, safety and general welfare that the creation or
establishment of airport hazards be prevented." The state has also mandated that every city or
town with an airport hazard area within its limits "shall adopt, administer, and enforce, under the
police power and in the manner and upon the conditions prescribed, airport zoning regulations
for that part of the airport hazard area which is within its territorial limits" (RIGL § 1-3-5(1)).
These zoning regulations "may divide the airport hazard area into zones, and, within those
zones, specify the land uses permitted and regulate and restrict the height to which structures
and trees may be erected or allowed to grow."

The Middletown Airport Area Overlay District is hereby established to regulate airport hazards in
accordance with state mandate. These regulations are reasonably necessary to effectuate the
purpose of state and federal law, including Chapter 3 of Title 1 and Chapter 22.2 of Title 45 of
the Rhode Island General Laws and 14 CFR 77, entitled "Objects Affecting Navigable Airspace”
and the Federal Aviation Act (49 U.S.C. Chapter 401).

811A02 Statement of consistency with the Middletown Comprehensive Community Plan.

The 2014 Middletown Comprehensive Community Plan recognizes the Town's responsibility,
under the state mandate, to protect the public health and safety, and to prevent the creation or
establishment of airport hazards. This recognition is specifically identified in the Comprehensive
Plan by policy L-1.D. “Ensure land uses that surround the Colonel Robert F. Wood Airpark are
compatible with airport operations” and action item L-1.D.1. “Develop and adopt an Airport
Hazard Area Overlay District.”

811A03 Ordinance administration.

The Building Inspection Department of the Town of Middletown is hereby designated as the
Administrative Agency, and the Zoning Official or his/her designee is charged with the
administration and enforcement of this section.

811A04 Definitions. Unless specifically defined below, words and phrases used in this section
pertain to airport hazards, have the same meaning as they have in common usage and give this
section its most reasonable application.

(A) Airport The Newport State Airport, also known as Colonel Robert F. Wood Airpark.

(B) Airport Hazard Any electronic transmission device or structure, which, as determined by the
Federal Aviation Administration, interferes with radio communication between airport and
aircraft approaching or leaving the airport, or any structure or tree or use of land which
obstructs the airspace required for the flight of aircraft in landing or taking off at any airport
or is otherwise hazardous to the landing or taking off of aircraft. Such uses include, but are
not limited to those that create smoke, steam, or glare, and uses that attract large numbers
of birds.

(C) Airport Hazard Area Any area of land or water upon which an airport hazard might be
established if not prevented as provided in this chapter and in accordance with Title 1,
Chapter 3 of the Rl General Laws and the Federal Aviation Act.
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(D) Airspace The space lying above the earth or above a certain area of land or water that is
necessary to conduct aviation operations.

(E) Board of Appeals The previously established Middletown Zoning Board of Review,
pursuant to RIGL 1-3-19, shall be the Airport Area Overlay District Board of Appeals to hear
and decide all variances and all appeals from any order, requirement, decision, or
determination made in the enforcement of this section.

(F) FAA 7460-1 Airspace Analysis An analysis performed by the Federal Aviation
Administration (FAA) upon submission of an FAA 7460-1 (Notice of Proposed Construction
or Alteration) form. This analysis performed pursuant to FAR Part 77, Objects Affecting
Navigable Airspace, concerns the effect of proposed construction or alteration on the use of
air navigation facilities or navigable airspace by aircraft. The conclusion of each study is
normally a determination as to whether the specific proposal studied would be a hazard to
air navigation and/or a determination for marking and/or lighting.

(G) Height Compliance Area Those areas identified within the Airport Area Overlay District
where ground elevation plus the maximum height restriction under current zoning (i.e., 35
feet above grade) is within the FAR Part 77 approach surface and may conflict with the
regulated imaginary surfaces.

(H) Imaginary Surface That surface established with relation to the airport and to each runway
by the FAA. The size of each imaginary surface is based on the category of each runway
according to the type of approach available for that runway. The slope and dimensions of
the surface applied to each end of a runway are determined by the most precise approach
procedure existing for that runway end.

(I) Obstruction Any object of natural growth, terrain, or permanent or temporary construction
or alteration, including equipment or materials used therein, the height of which exceed the
standards established in Subpart C of Federal Aviation Regulations Part 77, Objects
Affecting Navigable Airspace.

(J) Part 77 Surfaces Imaginary airspace surfaces established with relation to each runway of
an airport.

(K) Runway Protection Zone (RPZ) An area off the end of a runway used to enhance the
protection of people and property on the ground.

(L) Structure For the purposes of only this section, any object constructed or installed by
humans, excluding trees and vegetation, including, but without limitation, buildings, towers,
smokestacks, and overhead transmission lines, including the poles or other structures
supporting the same.

(M) Variance For the purposes of this section, a variance is permission granted by the Board Of
Appeals to depart from the literal requirements of this section in the establishment or
maintenance of a use of land that is prohibited in the Airport Area Overlay District,
including, without limitation, erecting any structures, increasing the height of any structure,
permitting the growth of any tree, or otherwise using his or her property in violation of this
section. The standards for a variance shall be those set forth in Subsection 811A08 herein,
and are based on RIGL 1-3-15 and are different from the definition and standards used in alll
other sections of this chapter, which are based on RIGL 45-24-31(66) and 45-24-41.

811A05 Regulatory limitations.

The following additional regulations shall apply within the Airport Area Overlay District as
defined on the Airport Area Overlay District Map, and consisting of the Runway Protection Zone
and the Height Compliance Area.
(A) Runway Protection Zone (RPZ): This zone is the closest area to each runway end and is
intended to provide a clear area that is free of aboveground obstructions and any
structures, to enhance the protection of people and property on the ground. The area
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defined by the RPZ is represented at grade level and corresponds to the RPZ
de3|gnated on the Town of Mlddletown Alrport Overlay District I\/Iap date 12/17/2021

(1) Use restrlctlons There shall be no reS|dent|aI or nonreS|dent|aI development or other
type of land use allowed in the RPZ except for open space areas, uses that do not
attract wildlife, and those that do not interfere with navigational aids. The following
potential compatible uses may be allowed only after development plan review
approval, as set forth in Subsection §811A05(B)(3):

Parking uses (i.e., off-street parking surface lots).

Transportation uses (i.e., roadways, driveways).

Plant-related agricultural uses (i.e., crop farming, wholesale nurseries).

Animal-related agricultural uses (i.e., livestock operations, dairy farms, horse

farms).

(2) Height of structures and trees. Any structure as permitted under this subsection, and
any trees and vegetation, shall not exceed 15 feet in height above ground level.

(B) Height Compliance Area: The height compliance areas depicted on the Airport Area
Overlay District Map are based on FAR Part 77 surfaces designated on the Airport
Layout Plan for the Newport State Airport, approved by the FAA, April 16, 2008.

(1) Height of structures. Any structure on a lot or parcel within the height compliance
area shall not penetrate a FAR Part 77 surface, unless a variance is received from
the board of appeals, as set forth herein. Following construction or installation of any
structure, an applicant shall provide the Zoning Official an as-built drawing with a
vertical survey performed by a registered professional engineer and/or registered
land surveyor, demonstrating that the structure does not penetrate any FAR Part 77
surface.

(2) Use according to underlying zoning. Use of a lot or parcel within the height
compliance area shall be in accordance with the standard use regulations for the
underlying zone as set forth in this chapter.

(3) Development plan review (DPR). Any structure, development or subdivision, other
than the construction of a single-family residence, the enlargement, expansion, or
reconstruction of a single-family residence, or any administrative subdivision, on a lot
or parcel within the height compliance area must submit an application for
development plan review, with review to be conducted as set forth in Sections 305-
309 of this chapter.

a. Submission Requirements. In addition to the standard DPR application form
and submission requirements contained on the Middletown Rules and

Regulations Regarding the Subdivision and Development of Land, the

following items shall be provided:

e A vertical survey performed by a registered professional engineer and/or
registered land surveyor, demonstrating whether or not the proposed
development will result in the penetration of the FAR Part 77 surfaces
within a height compliance area;

e A completed Federal Aviation Administration (FAA) Form 7460-1 "Notice
of Proposed Construction or Alteration" and either FAA approval or an
FAA "Determination of No Hazard to Air Navigation" (with or without
conditions);

e Proof of submission to the Rhode Island Airport Corporation (at Rhode
Island Airport Corporation, Attention Planning Department, 2000 Post
Road, Warwick, Rl 02886) with a request for their review and
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recommendation as to the aeronautical effects of the proposed
development; and

¢ Any additional information deemed necessary by the reviewing officer or
town boards for adequate review of the proposed project.

b. Standards for development plan review. In addition to the standards set forth
in Section 521 of the Middletown Rules and Regulations Regarding the
Subdivision and Development of Land:
¢ Relation of proposed structures to the FAR Part 77 surfaces. The design,

layout and height of the proposed structures shall not result in a hazard to
air navigation, or, where such hazard to air navigation is documented, it
has been effectively addressed by marking and/or lighting in accordance
with an FAA determination and/or RIAC opinion.

c. Revisions. An approved development plan may be revised upon written
approval of the Town Planner if all revisions are done in accordance with the
provisions of this chapter and with any conditions to which the original
approved plan is subject; provided, however, that any revision to a
development plan determined by the Town Planner to be a substantial
revision will require resubmission for approval as for a new plan.

811A06 Continuance of existing use or structure.

(A) No airport zoning regulations adopted under this chapter shall require the removal,

lowering, or other change or alteration of any structure not conforming to the regulations
when adopted, or otherwise interfere with the continuance of any nonconforming use,
except as specified herein.

(B) Continuation of a dimensionally nonconforming structure. Any preexisting dimensionally

nonconforming structure shall not be required to be removed, lowered or otherwise
changed or altered to conform to the requirements of this section. Nothing herein shall
prevent any government entity otherwise authorized to regulate airport hazards or
exercise the powers of eminent domain from exercising such powers, including requiring
that any use or structure be lighted or marked and the removing of such use or structure
or trees that violate the height requirements and/or constitute a hazard to air navigation.

(C) Replacement of a dimensionally nonconforming structure. Before a dimensionally

nonconforming structure within the Airport Area Overlay District may be replaced,
substantially altered or repaired, or rebuilt, development plan review approval shall be
obtained. No approval shall be granted that would allow the structure or tree in question
to be made higher or become a greater hazard to air navigation than it was when the
applicable regulation was adopted.

811A07 Abandonment.

Whenever the Zoning Official determines that a dimensionally nonconforming structure has
been abandoned as defined in § 801 of this chapter, or more than 80% torn down, destroyed,
deteriorated or decayed:

No building permit shall be granted that would allow the structure to exceed the
applicable height limit or otherwise deviate from the regulations of this section;

Whether application is made for a building permit under this section or not, the Zoning
Official may by appropriate action compel the owner of the nonconforming structure or
tree, at his or her own expense, to lower, remove, reconstruct or equip the object as may
be necessary to conform to this section.

811A08 Variances by the Zoning Board.
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Any person desiring to erect any structure, increase the height of any structure, permit the
growth of any tree, or otherwise use his property in violation of the regulations of this section
may apply to the Zoning Board sitting as the Airport Area Board of Appeals for a variance from
the regulations in question.

(A) A variance under this section shall be allowed where:

(1) Literal application or enforcement of the regulations would result in practical difficulty
or unnecessary hardship; and

(2) The relief granted would not be contrary to the public interest but do substantial
justice; and

(3) The relief granted would be in accordance with the spirit of the regulations found in
Chapter 3 of Title 1 of the Rhode Island General Laws.

(B) Application requirements. All variance applicants before the Zoning Board shall, in
addition to any application materials required by the Zoning Official, submit all items
contained within a completed application for development plan review in accordance
with Subsection 811A05(B)(3)a.

811A09 Special conditions by Zoning Board or Planning Board.

The Zoning Board, in granting a variance, and the Planning Board, in granting development plan
review approval, may impose special conditions that may, in the opinion of such board, be
required to promote the intent and purposes of this section, the Zoning Ordinance and the
Comprehensive Plan. Those special conditions shall be based on competent credible evidence
on the record, be incorporated into the decision, and may include, but are not limited to,
provisions for:
¢ Requiring the owner of the structure or tree in question to install, operate and maintain
suitable obstruction markers and obstruction lights thereon;
e Restricting the height of part or all of the structures below the applied-for height;
e Controlling the sequence of development, including when it must be commenced and
completed,;
e Controlling the duration of use or development, including hours of operation, and the
time within which any temporary structure must be removed; and
¢ Designating the exact location and nature of development.

811A10 Appeals.

(A) An appeal may be taken by a person aggrieved by any order, requirement, decision, or
determination made in the administration or enforcement of this section or by any
development plan review decision of the Planning Board to the Board of Appeals (i.e.,
Zoning Board). Said appeal procedures shall be those outlined within § 319 of this
chapter.

(B) In accordance with RIGL 1-3-27, any person or persons jointly or severally aggrieved by
any decision of the Board of Appeals, or any taxpayer, or any officer, department, board,
or bureau of the Town of Middletown, may appeal to the RI Superior Court in the manner
prescribed by RIGL 45-24-63, and the provisions of that section shall in all respects be
applicable to the appeal.

811A11 Penalties.

Any violations, penalties and associated honcompliance with this section, including
failure to abide by any special conditions attached to an approval, shall be subject to those
penalties listed within § 316 of this chapter.

811A12 Conflicting regulations. In the event of conflict between the regulations set forth in
this section and any other regulations applicable to the same area, whether the conflict is with
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respect to the height of structure, the use of land, or any other matter adopted by the Town of
Middletown, the more stringent limitation or requirement shall govern.
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